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RELATIVE TO THE EXPLORATION, LOCATION, AND 
ENTRY OF MINERAL LANDS WITHIN THE PAPAGO 
INDIAN RESERVATION 


May 17 (legislative day, May 2), 1955.—Ordered to be printed 


Mr. GOLDWATER, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany S. 33] 


The Senate Committee on Interior and Insular Affairs, to whom 
was referred the bill (S. 33) relative to the exploration, location, and 
entry of mineral lands within the Papago Indian Reservation, having 
considered the same, report favorably thereon without amendment, 
and with the recommendation that the bill do pass. 


EXPLANATION OF BILL 


When the Papago Reservation was created by the Executive order 
dated February 1, 1917, all minerals were reserved to the United 
States. This Executive order was issued less than 2 months after 
the act of December 29, 1916, providing for 640-acre stockraising 
homestead entries conveying only surface rights, so that the policy 
of mineral reservation in the conveyance of public lands was not at 
that time unusual. The Papago Indians, however, had resided in 
this same area in which the reservation was established for genera- 
tions. The reservation covers only a portion of the vast domain 
which they were accustomed to use, and they are the only Indian 
tribe in the country which does not have title to both mineral and 
surface rights. 

The purpose of S. 33 is to repeal the provisions of the Executive 
order of February 1, 1917, which created the Papago Indian Reserva- 
tion, the act of February 21, 1931, the act of June 18, 1934, and the 
act of August 26, 1937, insofar as they refer to location and entry 
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under the mining laws of lands within the Papago Reservation. The 
bill provides that all tribal lands within the reservation are withdrawn 
from all forms of exploration, location, and entry under the above 
laws, and that minerals underlying the reservation are made a part 
of the reservation to be held in trust by the United States for the 
Papago Indian Tribe. 

The reservation includes 2,700,000 acres, of which, according to 
the latest available figures (as of December 1953) only 12,360 acres 
are included in mining claims, and only approximately 3,600 acres 
have been covered by mineral patent. A savings clause preserves 
all valid rights established heretofore under the mineral laws, but the 
enactment of the bill will protect the Papago Indians from further 
diminution of their reservation. Recent accelerated uranium pros- 
pecting has further increased tribal concern that the surface of large 
areas of land may later be lost to tribal utilization. The loss of further 
surface resources of the Papago Indian Reservation will increase the 
problem of administering Indian affairs on this reservation. 

The committee believes that this reservation should be closed to all 
forms of mineral entry, that the Papago Tribe should be given fee 
title to the tribal lands, and that mining operations should be carried 
on under leases issued under the Tribal Leasing Act of May 11, 1938 
(52 Stat. 347, 25 U. S. C. 396a-f) as provided in S. 33. 

Those appearing in opposition to the bill base their position largely 
on a belief that passage of the bill would involve in some fashion the 
recognition of the claims of the Papago Tribes to lands outside the 
reservation, or would in some fashion tend to support those claims. 
The committee desires to make it clear that in recommending the 
bill for passage, it is not in any way supporting any claims the Papagos 
may assert to lands outside the reservation. It is recommending this 
legislation in the belief that there is no reason for not treating the 
Papago Reservation on the same basis as all other Indian reservations 
are treated. 

The favorable reports of the Department of the Interior and the 
Bureau of the Budget on S. 33 are hereinbelow set forth in full and 
made a part of the report. 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., March 21, 1956. 
Hon. James E. Murrar, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 

My Dear Senator Murray: Your committee has requested our comments 
on $. 33, a bill relative to the exploration, location, and entry of mineral lands 
within the Papago Indian Reservation. 

We recommend that the bill be enacted. 

Unlike any other Indian reservation, title to the minerals underlying the 
tribal lands on the Papago Indian Reservation in Arizona is not vested in the 
tribe. The Executive order of February 1, 1917, creating the Papago Indian 
Reservation, consisting of more than 2,000,000 acres, provides in part as follows: 

“The foregoing reservation is hereby created with the understanding that all 
mineral lands within the reservation which have been or may be shown to be such 
and subject to exploration, location, and entry under the existing mining laws 
of the United States and the rules and regulations of the Secretary of the Interior 
applying thereto, shall continue to be subject to such exploration, location and 
entry notwithstanding the creation of this reservation.” 

The third proviso in section 1 of the act of February 21, 1931 (46 Stat. 1202), 
adding a contiguous strip of some 300,000 acres to the Papago Indian Reserva- 
tion, provides that all lands so added shall be subject to the provisions of the 
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1917 Executive order. An order of the Secretary of the Interior dated October 
28, 1932, temporarily withdrew the Papago lands from all forms of mineral entry 
or claims under these laws. 

By section 3 of the Indian Reorganization Act of June 18, 1934 (48 Stat. 984), 
as amended by the act of August 28, 1937 (50 Stat. 862, 25 U. S. C. 463), this 
secretarial order was revoked and rescinded, and the lands of the Papago Indian 
Reservation were restored to exploration and location under the existing public 
mining laws. Under this section, the Secretary of the Interior is authorized to 
determine the value of any improvements lost on any land located for mining, 
and damages in that amount are payable to the superintendent of the Papago 
Indian Reservation for the credit of the Papago Tribe. In addition, a yearly 
rental of not to exceed 5 cents per acre is payable for deposit in the Treasury of 
the United States to the credit of the tribe for loss of the use or occupancy of any 
land withdrawn by the requirements of mining operations. During fiscal year 
1952, this rental income amounted to $817. This section also provides that 
persons desiring mineral patents under the mining laws shall pay to the superin- 
tendent for deposit in the Treasury to the credit of the tribe $1 per acre, in lieu 
of the annual rental of 5 cents per acre, to compensate for the permanent loss of 
the use or occupancy of the lands withdrawn by the requirements of mining 
operations. 

When a mining claim is patented, the patent conveys title not only to the 
minerals but also the surface of the lands which is thus alienated from tribal 
ownership. Thus it is theoretically possible under existing legislation for title 
to the surface of all mineral-bearing lands on the Papago Reservation to pass into 
non-Indian ownership. The latest available figures show that as of December 
1953 about 12,360 acres of grazing land on this reservation are included in mining 
claims, and that patents have been issued on some 3,600 acres of land within the 
reservation which were thus alienated from Indian ownership. The tribal con- 
cern with respect to such alienation is reflected in the purchase with tribal funds 
several years ago of about 1,000 acres of patented lands within the Papago Indian 
Reservation that had been advertised for sale for delinquent taxes by the Arizona 
counties in which the lands were located. 

The Papago Tribe has maintained that the continued availability of its lands 
to exploration and location under the public mining laws permits a mineral entry- 
man, for all practical purposes, to use the surface resources of the land in a mining 
claim indefinitely without obtaining a patent. To carry on their livestock 
activities the Papago Indians need to have available for grazing the surface of 
all lands on the Papago Indian Reservation that they are now using for that 
purpose. Recently accelerated prospecting for uranium has increased the tribal 
concern that the surface of large areas of land may later be lost to tribal utiliza- 
tion. The loss of further surface resources of the Papago Indian Reservation 
will increase the problem of the Bureau of Indian Affairs of this Department in 
the administration of Indian affairs on this reservation. 

Under the Indian Claims Cemmission Act of August 13, 1946 (60 Stat. 1049, 
25 U. 8. C. 70a—v), the Papago Tribe has filed a claim for compensation for the 
minerals in these lands and for the alienated surface lands. 

We believe that the reservation should be closed to entry, that the Indian 
tribe should be given title to the minerals underlving the tribal lands, and that 
mining operations should be carried on under leases executed and approvec 
pursuant to the Tribal Leasing Act of May 11, 1938 (52 Stat. 347, 25 U.S. C 
396a-f). The enactment of S. 33 will accomplish that result. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report to your committee. 

Sincerely yours, 
Orme Lewis, 
Assistant Secretary of the Interior. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., March 15, 1955. 


Hon. James E. MURRAY, 
hairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 

My Dear Mr. Cuatrman: This is in response to your letter requesting the 
views of the Bureau of the Budget with respect to S. 33, a bill relative to the ex- 
к location, and entry of mineral lands within the Papago Indian Reserva- 

on. 
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If enacted, this bill would withdraw all tribal lands within the Papago Indian 
Reservation in Arizona from all forms of exploration, location, and entry under the 
ae ag mining laws, and would vest title to the mineral resources underlying such 
ands in the Papago Tribe. 

At present, the Papago Tribe is in a unique position in that it does not own the 
minerals underlying its tribal lands. Under the existing law persons may enter 
claims on lands within the reservation under mining laws applicable to the public 
domain. Since patents issued under these laws convey title to both surface and 
mineral rights, the Papagos have lost a considerable amount of desperately needed 
grazing lands. This situation has been aggravated in recent months by the rapid 
acceleration of uranium prospecting. 

The subject bill would extend to the Papago Indians the same rights and privi- 
leges with respect to the mineral resources underlying their lands as are now en- 
joved by virtually all other Indian tribes in the United States. 

You are advised that the Bureau of the Budget would have no objection to the 
enactment of 8. 33. 

Sincerely yours, 
Donar R. BeLcumer, Assistant Director, 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill (S, 33) 
as reported, are shown as follows (existing law proposed to be 
omitted is enclosed in black brackets; new matter is printed in italics; 
existing law in which no change is proposed is shown in roman). 


Acr or FEBRUARY 21, 1931 (46 Srar: 1202) 


All vacant, unreserved, and undisposed of public lands within townships 11, 
12, and 13 south * * * in Arizona, be, and they are, exclusive of a tribal right 
to the minerals therein, hereby reserved for the use and occupancy of the Papago 
Indians, as an addition to the Papago Indian Reservation, Arizona, whenever all 
privately owned lands except mining claims within said addition have been pur- 
chased and acquired as hereinafter authorized: Provided, That all valid rights 
and claims which have attached to the lands prior to approval hereof shall not 
be affected by this Act: Provided further, That lands acquired hereunder shall 
remain tribal lands and shall not be subjeet to allotment to individual Indians 
under the General Allotment Act[: And provided further, That all such lands 
shall be subject to disposition under the mining laws as provided in the Executive 
order of February 1, 1917, creating the Papago Indian Reservation]. 


SECTION 3 or THE Act oF JUNE 18, 1934 (48 Star. 984; 25 U.S. C. 461-479), As 
ox 


AMENDED BY THE Act or AuGust 26, 1937 (50 Srar. 862, 863; 25 U.S. C. 463) 


(a) жх ж ж 

(b) [(1) The order of the Department of the Interior signed, dated, and ap- 
proved by Honorable Ray Lyman Wilbur, as Secretary of the Interior, on October 
28, 1932, temporarily withdrawing lands of the Papago Indian Reservation in 
Arizona from all forms of mineral entry or claim under the public land mining 
laws, is hereby revoked and rescinded, and the lands of the said Papago Indian 
Reservation are hereby restored to exploration and location, under the existing 
mining laws of the United States, in accordance with the express terms and provi 
sions declared and set forth in the Executive orders establishing said Papago 
Indian Reservation: Provided, That damages shall be paid to the superintendent 
or other officer in charge of the reservation for the credit of the owner thereof, 
for loss of any improvements on any land located for mining in such a sum as 
may be determined by the Secretary of the Interior to be the fair and reasonable 
value of such improvements: Provided further, That a yearly rental not to exceed 
5 cents per acre shall be paid to the superintendent or other officer in charge of the 
reservation for deposit in the Treasury of the United States to the credit of the 
Papago Tribe for loss of the use or occupaney of any land withdrawn by the re- 
quirements of mining operations. 
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[(2) In the event any person or persons, partnership, corporation, or associa- 
tion desires a mineral patent, according to the mining laws of the United States, 
he or they shall first pay to the superintendent or other officer in charge of the 
reservation or deposit in the Treasury of the United States to the credit of the 
Papago Tribe, the sum of $1 per acre in lieu of annual rental, as hereinbefore 
provided, to compensate for the loss of the use or occupancy of the lands with- 
drawn by the requirements of mining operations; but the sum thus deposited, 
except for a deduction of rental at the annual rate hereinbefore provided, shall be 
refunded to the applicant in the event that patent is not acquired: Provided, 
That an applicant for patent shall also pay to the superintendent or other officer 
in charge of the said reservation for the credit of the owner thereof, damages for 
the loss of improvements not theretofore paid, in such a sum as may be deter- 
mined by the Secretary of the Interior to be the fair value thereof.] 

(3) ++ * 

(4) Nothing herein contained shall restrict the granting or use of permits for 
easements or rights-of-way; or ingress or egress over the lands for all proper and 
lawful purposes [: and nothing contained herein, except as expressly provided, 
shall be construed as authority for the Secretary of the Interior, or any other 
person, to issue or promulgate a rule or regulation in conflict with the Executive 
order of February 1, 1917, creating the Papago Indian Reservation in Arizona or 
the Act of February 21, 1931 (46 Stat. 1202) J. 


Act or May 11, 1938 (52 Srar. 347, 348; 25 U. S C. 8396») 


Sec. 6. Sections 396a—396d of this title shall not apply to [the Papago Indian 
Reservation in Arizona, J the Crow Reservation in Montana, the ceded lands of 
the Shoshone Reservation in Wyoming, the Osage Reservation in Oklahoma, nor 
to the coal and asphalt lands of the Choctaw and Chickasaw Tribes in Oklahoma. 
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Calendar No. 361 


BATH CONGRESS | SENATE f REPORT 
1st Session No. 357 





AMENDING THE ACT ENTITLED “TO CONFER JURISDICTION ON 
THE STATES OF CALIFORNIA. MINNESOTA, NEBRASKA, OREGON, 
AND WISCONSIN, WITH RESPECT TO CRIMINAL OFFENSES AND 
CIVIL CAUSES OF ACTION COMMITTED OR ARISING ON INDIAN 
RESERVATIONS WITHIN SUCH STATES” 


May 17 (legislative day, May 2), 1955.—Ordered to be printed 


Mr. O’Manoney, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany $. 51) 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 51) to amend the act entitled “To confer jurisdiction 
on the States of California, Minnesota, Nebraska, Oregon, and Wis- 
consin, with respect to criminal offenses and civil causes of action 
committed or arising on Indian reservations within such States, and 
for other purposes,” having considered the same, report favorably 
thereon with an amendment and with the recommendation that the 
bill as amended do pass. 

THE AMENDMENT 


On page 2, line 8, after the word “the”, insert the word “adult”, 


EXPLANATION OF THE BILL 


In the closing days of the 1st session, 83d Congress, a bill H. R. 1063 
(Public Law 280, 67 Stat. 588) was enacted to confer on the States of 
California, Minnesota, Nebraska, Oregon, and Wisconsin jurisdiction 
over criminal and civil offenses occurring on Indian reservations in 
those States. The bill, in sections 6 and 7, gave the consent of the 
United States to any other State, notwithstanding the provisions of 
any enabling act for the admission of a State, or any other legal bar 
to the assumption of such jurisdiction, to assume complete civil ний 
criminal jurisdiction. 


74002°—57 &. Rept., 84-1, vol. 2-2 
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Complaint has been made by many Indians and the representatives 
of Indian organizations that the bill passed both the House and Senate 
without sufficient opportunity for the Indians to express their views 
on the legislation. 

When the bill was signed by the President, on August 15, 1953, he 
stated that he had grave doubts as to the wisdom of certain prov isions 
in it. Specifically, he alluded to the failure to include any provision 
for consultation with the Indians in order to ascertain their wishes and 
desires before jurisdiction over them was granted to the States. 

In the intervening period since passage of the act, Indian tribes 
throughout the country have sought an amendment to require that 
their consent be given before a State could assume civil and criminal 

jurisdiction on their reservations. The unanimous testimony of the 
ndians who appeared at the hearings on S. 27, introduced by Senator 
Goldwater, and S. 51, introduced by Senator Murray, amending Public 
Law 280 of the 83d Congress by making the consent of the Indians a 
prerequisite to the transfer of civil and criminal jurisdiction to the 
States, was that mere consultation with State or Federal officials was 
no proper substitute for consent and would inevitably result in the 
imposition on the Indians of State jurisdiction against their will. 

The Committee on Interior and Insular Affairs, after extensive 
hearings and consideration, recommends the enactment of S. 51. The 
bill would add a new section to Public Law 280, to provide that, 
notwithstanding the provisions of sections 6 and 7 of the act, State 
jurisdiction with respect to criminal offenses or civil causes of action 
would be applicable on Indian reservations only where the enrolled 
Indians of the reservation vote to accept such jurisdiction. The 
Secretary of Interior, when requested to do so by the tribal council 
or other governing body, or by 20 percent of the enrolled adults of 
the reservation, is required to call a referendum under appropriate 
rules and regulations. 

The consent theory is not an innovation in the field of Indian 
legislation. Historically, the Federal Government has dealt with 
them on that basis. The Indian Reorganization Act of 1934 author- 
ized Indian tribes to adopt constitutions and to obtain charters from 
the Federal Government. ‘The act was entirely permissive. А tribe 
could stay completely outside of the terms of the act, or it could come 
under it. Public Law 277 of the 83d Congress, which repealed the 
Indian liquor laws, is another case in point. Here again, within the 
reservation, the tribes have the option of determining whether or not 
the Federal Indian liquor Jaws shall apply. It should also be pointed 
out that, in H. R. 1063, the Menominee Reservation in Wisconsin, 
the Red Lake Reservation in Minnesota, and the Warm Springs 
Reservation in Oregon were excluded from the provisions of the bill 
at their own request. They did not want to come under the terms of 
the law, and the Congress acceded to their desires. 

As an example of the inadequacy of Public Law 280, and the con- 
fusion both to the Indians and local officials resulting from its 
application, the committee would cite the case of the Menominee 
Tribe of Wisconsin. 

When Public Law 280 was enacted, it excepted the Menominee 
Reservation from its provisions, thus leaving is tribe in complete 
control of civil and criminal offenses. Later Public Law 399 was 
enacted, terminating Federal supervision over the Menominees, 
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whereupon the Menominee Tribe and officers of Shawano County, 
Wis., requested the amendment of Public Law 280 so as to include 
the Menominee Reservation within the terms of that act. The 
request was granted by the enactment of Public Law 661. Now, 
however, the committee learns that negotiations between the Indians 
and State officials have reached an impasse. The county commis- 
sioners of Shawano County have now, by resolution dated April 20, 
1955, requested reimbursement by the Federal Government for 
expenditures incurred in the attempt to assume jurisdiction or the 
outright repeal of Public Law 280. 

The social and economic status of Indian tribes varies throughout 
the United States. Indeed almost every tribe is confronted with 
unique problems which do not face other tribes. It is thus impossible 
by general law, such as Public Law 280, to do justice for every tribe, 
and a mere amendment of the law to require consultation serves only 
to deprive the Indians of the right of self-government. 

The committee was so impressed with the justice of the request of 
the Indians that they should not be deprived of tribal control of civil 
and criminal jurisdiction over cases on their reservations that it 
recommends the enactment of the bill, notwithstanding the adverse 
report of the Secretary of the Interior which follows. 





DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., April 27, 1965. 
Hon. James E. Murray, 
Chairman, Commitice on Interior and Insular Affairs, 
United States Senale, Washingion 25, D. C. 

My Dear Senator Murray: Your committee has requested a report on 
8. 27 and 8. 51, which are bills that would amend Public Law 280, 83d Congress, 
to require the consent of the Indians who are affected before a State may assume 
civil or criminal jurisdiction over an Indian reservation. 

We recommend that the bills be not enacted. 

When the President approved Public Law 280 he recommended that it be 
amended to require ‘full consultation” with the Indian tribes before any State 
legislation is enacted subjecting them to the civil and criminal jurisdiction of 
the State, and to require the approval of the Federal Government before any 
such State legislation becomes effective. Proposed legislation for that purpose 
has been submitted to the Congress by this Department 

When the President recommended “full consultation’? with the Indian tribes 
he meant “consultation” and not “consent.” The fact that consultation may not 
always result in consent is clearly stated in a letter dated September 2, 1953, 
in which the President directed the Commissioner of Indian Affairs, as his personal 
representative, to meet with each of the major tribal groups and to emphasize 
to the Indian people the sincere desire of the administration to obtain the benefit 
of their views. The President said: 

“While we cannot anticipate that there will always be perfect agreement between 
the Indians and their government as a result of these conferences, it is essential 
for us to learn firsthand their thoughts, needs and aspirations. Only with such 
knowledge can we move forward with a warm and realistic understanding in 
shaping policies and programs for the future administration of Indian affairs.” 
{Emphasis supplied. ] 

We believe that a consent requirement is contrary to the best interests of the 
Indians, and is unsound as a matter of Federal policy 

Some of the arguments in favor of a consent requirement are listed below and 
are discussed later in this report: 

1. Possible discrimination against Indians in the State courts: 
2. Language difficulties of some Indians in the State courts. 

3. Inaccessibility of State courts. 

4. Indian unfamiliarity with State law: 

5. Possible treaty rights to be exempt from Federal or State law: 
6: State court procedures are expensive. 
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In addition to answers to the for soe | arguments, the following arguments 
against a consent requirement are listed and discussed later in this report: 
1. 


A refusal of consent could make it possible for a minority of the Indians 
to impose a condition of lawlessness on the remainder of the Indian popula- 


on. 

2. A third system of law operating outside either the Federal or the State 
system is undesirable as a permanent institution. 

3. Punishment under an administrative system, as distinguished from a 
judicial system, is undesirable. 

4. Indian courts cannot handle fairly civil disputes involving large sums of 


money. 

5. A the nine States that have assumed jurisdiction, the system has 
functioned satisfactorily. 

6. The exercise of State jurisdiction will help to speed the process of fitting 
the Indians into the life of the community. 

7. The consent requirement is inappropriate in the field of law enforcement. 

8. The consent requirement would be impractical to apply. 

9. A requirement that law and order can be enforced among Indians only 
with their consent might set an undesirable precedent. 

The arguments ordinarily advanced in support of the Indian consent require- 
ment are summarized and answered briefly as follows: 

1. Discrimination.—It is said that the Indians may not be treated fairly in 
the courts of a particular State. 

That situation is always a possibility, but the probability that it will develop 
in fact in a particular State is purely speculative. Moreover, the safeguards 
proposed by the President and by this Department are better designed to deter- 
mine whether the Indians will be subject to discrimination than is an Indian 
consent requirement. 

We propose that before any State may assume jurisdiction the governor of the 
State must consult with the Indians and discuss their law-enforcement problems. 
This discussion will be a bona fide exchange of views, and any possibility of dis- 
crimination against Indians in the State courts can be explored. The governor 
and the Indians can both be expected to act in good faith and to develop the facts 
fully. 

After that, under the present law, the State legislature must pass a special 
statute on the subject, or amend the State constitution if necessary. The Indians 
are voters and are represented in the State legislature. We believe that no State 
will be inclined to enact a statute on this subject unless it is reasonably clear that 
the Indians will cooperate in its enforcement. Two States have recently indi- 
cated that they would not consider legislation under any other circumstances. 

Finally, we propose that the Secretary of the Interior must review all of the 
facts and determine whether the best interests of the Indians will be served by 
the exercise of State jurisdiction. When performing this duty the Secretary will 
consider all of the facts and arguments developed by the Indians, the governor, 
and the State legislature. The advantages of State jurisdiction will need to be 
weighed against the disadvantages, and if the facts show that the Indians will 
be discriminated against in the State courts the Secretary will consider that 
fact when making his determination. 

This careful review by the chief executive of the State, by the State legislature, 
and by the Secretary of the Interior is more likely to uncover the facts about 
possible discrimination than is a referendum vote among the adult Indians of a 
reservation, who would be asked to vote on an abstract proposition and who may 
be unduly influenced by arguments that are not supported by fact. 

It should be noted that the problem of discrimination is not restricted to the 
State courts. Indians are also subject to discrimination in the Indian court sys- 
tem where justice frequently is dispensed on the basis of personal consideration 
rather than rules impartially applied. This factor is discussed later in this report. 

2. Language difficulties—It is said that some tribes have many non-English- 
speaking members, and that these members will be at a disadvantage in a State 
court. The staff of the Bureau of Indian Affairs who are most familiar with the 
problem believe that the problem is not a serious one. The use of interpreters 
when necessary is not an unusual procedure in the State courts and should cause 
no difficulty when applied to the occasional non-English-speaking Indian who 
finds himself in court. In States where language difficulties present a serious 
problem this fact would be taken into account by the Secretary in making his 
determination. 

3. Inaccessibility of State courts.—It is said that the State courts are located at 
distant points and cannot easily be reached by the Indians. The facts frequently 
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are that when a reservation is located in more than one county each county will 
have a court and the Indians may find it easier to reach one of the several county 
courts than to reach the one tribal courts located at the reservation headquarters. 
In any event, the factor of distance would be taken into consideration during 
the consultation process. 

4. Unfamiliarity with State law.—It is said that the Indians are not familiar 
with State law, that State law is an alien system, and that its application would 
require a major change in the Indian way of life. That is not a correct statement. 
The application of State law will not require any major changes. At the present 
time the system of law and order that is enforced imperfectly through tribal 
courts is patterned closely after State law, and it does not involve any unique 
Indian culture. Even in the field of marriage and divorce most Indian tribes 
require their members to comply with State procedures. In the few areas where 
marriage and divorce are still controlled by Indian custom, social problems 
frequently exist with respect to support of dependents and juvenile delinquency, 
and those subjects are ones in which the State interests are paramount. 

With respect to hunting and fishing rights, Public Law 280 specifically pro- 
hibits their infringement by the State. 

5. Possible treaty rights to be exempt from Federal or State law.—It is sometimes 
said that the Indians may have treaty rights to exercise civil and criminal juris- 
diction through their own tribal courts, and that those rights would be abrogated 
if the Indians were subjected to either the Federal or State judicial system with- 
out their consent. We have been unable to find any treaty provisions that are 
currently effective that would be infringed. 

Indian tribes have civil and criminal jurisdiction over their members in the 
Indian country until that jurisdiction is curtailed by the Congress, and the 
Congress may curtail that jurisdiction at will. Treaty provisions on the subject 
have varied greatly, but they generally were designed to limit tribal jurisdiction 
rather than to guarantee it. For example, some treaties required the tribe to 
deliver to the United States for trial and punishment any non-Indians who 
commit offenses in the Indian country. Although this might be said to be an 
implied recognition of the fact that the tribe exercised jurisdiction over Indians 
in the Indian country, it can hardly be said to be a treaty guaranty of the right 
to exercise such jurisdiction. Other treaties conferred upon the United States 
authority to punish Indians who committed offenses against non-Indians in the 
Indian country. This likewise cannot be said to be a treaty right of the tribe 
to exercise jurisdiction in all other instances. 

In any event, since the end of the treatymaking period Congress has asserted 
the unqualified right to control the exercise of jurisdiction over Indians in the 
Indian country. Congress has subjected Indians to the jurisdiction of the 
Federal courts in connection with the 10 major crimes (18 U. 8. C. 1153). Con- 
gress has asserted jurisdiction over offenses committed by an Indian against a 
non-Indian or by a non-Indian against an Indian (18 U. $. C. 1152). Congress 
has asserted jurisdiction over offenses by Indians under general statutes that are 
applicable throughout the United States (counterfeiting, smuggling, offenses 
relating to the mails, etc.). Congress has subjected Indians to the jurisdiction 
of the State courts in nine different States (Kansas, North Dakota, Iowa, New 
York, California, Oregon, Minnesota, Nebraska, and Wisconsin). These actions 
show a congressional policy to regulate law and order among Indians in accord- 
ance with the congressional concept of the general welfare. 

6. State procedures are expensive.—It is true that State court procedures are 
more expensive than Indian court procedures. It is also true, however, that the 
availability of trained judges, attorneys, and procedures for enforcing State court 
judgments give the Indians much greater protection. Indian courts frequently 
provide rough justice, and their judgments may not be enforceable. 

In addition to the foregoing analysis of the arguments frequently advanced in 
support of the consent requirement, there are important affirmative reasons why 
such a requirement is contrary to the best interests of the Indians and is unsound 
as a matter of Federal policy: 

1, Refusal of consent would make it possible for a minority of the Indians to impose 
a condition of lawlessness on the remainder of the Indian population—Except in 
the case of the 10 major crimes that are listed in 18 United States Code 1153, 
offenses by one Indian against the person or property of another Indian in the 
Indian country can be punished only through the Indian court system. Neither 
the Federal courts nor the State courts have jurisdiction. In some areas the Indian 
court system has become ineffective either because of lack of funds to finance 
the system or because of lack of interest or improper conduct on the part of the 
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Indian officials. When that happens, regardless of the reason, the Indians should 
not have the power by a majority vote of those voting to prevent the enforce- 
ment of State law when the governor of the State and the State legislature are 
willing to assume jurisdiction and the Secretary of the Interior determines that 
the best interest of the Indians will be served thereby. The application of the 
consent principle under such circumstances would make it pee for a majority 
of the Indians voting (which may be only a minority of the group) to impose a 
condition of lawlessness on the remainder of the Indian population. All of the 
Indians on a reservation are entitled to police protection, and if an Indian police 
system breaks down, the Federal Government is obligated to provide an alter- 
native system. 

This situation was recognized when Public Law 280 was enacted. At that 
time the Umatilla Indians in Oregon objected to State jurisdiction over their 
reservation. Because they had no effective system of their own, however, this 
Department recommended and the Congress agreed that the Umatilla Reservation 
should not be excepted from the State’s jurisdiction. 

2. A third system of law operating outside the Federal-State system is undesirable 
as a permanent institution.—The Indian court system that operates under tribal 
law, as distinguished from departmental regulations, should be regarded as a 
system that is based upon expediency. The Indian judges are untrained. It is 
a practical impossibility to find Indians residing on reservations who have a 
formal legal education or training and who have the time or inclination to serve 
as judges. As a general rule the Indians who serve as judges are the older, more 
respected members of the community who have reputations for honesty and 
fairness. Many Indian judges, however, are selected by tribal councils or are 
elected by vote of the tribe and no consideration is given to ability, training, or 
reputation. Procedural safeguards are lacking. Rules of procedure, evidence, 
and appellate review are left to enactment by tribal councils upon recommenda- 
tion of the Indian court. Because of lack of training, Indian judges seldom see 
or appreciate the need for formalized rules. The criminal system is elementary 
and inadequate. It is not something rooted in Indian history, but is borrowed 
largely from State or Federal codes. Because of unfamiliarity with it and lack 
of training, the Indian courts hand out a sort of “rough and ready” type of 
justice. Different concepts of behavior may be applied in identical cases and 
justice is dispensed on the basis of personalities rather than on the basis of rules 
that are equally applicable. The courts are frequently subjected to political 
pressures from which there is no effective appeal. Where judges and police are 
paid from tribal funds and employment authority is in the hands of the tribal 
council, pressures are often brought to bear on the judges and police, by threat 
of loss of employment, to ignore or deal lightly with offenses by members of the 
council or their families. In some instances the tribal government acts also as 
the court, and the rights of defendants can be ignored without right of appeal. 
Such a system should not be continued after the Secretary of the Interior deter- 
mines that the Indians are in need of, and will get, better and nondiscriminatory 
law-enforcement service from the State. 

3. Punishment under an administrative system rather than a judicial system is 
undesirable.—The Indian court system that operates under departmental regula- 
tions is generally unsatisfactory, and it should be continued no longer than is 
necessary. It is an administrative system of discipline, rather than a judicial 
one, and it is not feasible for an administrative system to impose punishment that 
is comparable to the punishment that is imposed through the State judicial 
system for similar offenses. Administrative imprisonment for a long period of 
time without a judicial proceeding is repugnant to our system of government. 

4. Indian courts cannot handle fairly civil disputes involving large sums of 
money.—Most tribal constitutions that were approved under the Indian Reor- 
ganization Act permit the establishment of tribal courts with jurisdiction over 
civil мэн involving Indians, without any limitation on the amount of money 
involved in the controversy. In a recent case arising on the Papago Reservation, 
an action based upon wrongful death involving a claim of approximately $60,000 
has been filed by 2 Indians against another Indian. In view of the lack of trained 
judges, the complete absence of any rules of substantive law, and the lack of right 
to be represented by counsel in the tribal courts, such cases should be brought in 
the State courts rather than in the tribal courts. The tribal courts may be able 
to function adequately in the field normally occupied by the justice of the peace 
court in the States system, but they should not have jurisdiction when the amount 
involved would normally place the case in a State court of record. 
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5. In the States that have assumed jurisdiction, the system has functioned satis- 
factorily.—Nine States have assumed jurisdiction over some or all of the Indian 
country within their borders (Kansas, North Dakota, Iowa, New York, Cali- 
fornia, Oregon, Minnesota, Nebraska, and Wisconsin). The first of the statutes 

rmitting such action was enacted in 1940. At the Devils Lake Reservation in 

orth Dakota, however, the State has in fact exercised jurisdiction for the past 
50 years. The State has recently stopped exercising jurisdiction over the Devils 
Lake Reservation because of a State Supreme Court decision to the effect that an 
amendment to the State constitution is required before jurisdiction can validly 
be exercised. This is a technical issue that relates to State procedures for 
assuming jurisdiction and does not detract from the fact that the system has 
worked well for many years and can reasonably be expected to continue to work 
well after the State constitution has been amended. In each of the nine States 
the sytem has functioned satisfactorily and the fears expressed by some of the 
Indians prior to the enactment of the Federal legislation have failed to materialize. 

We do not intend to suggest that in all areas the Indian fears are groundless. 
It is because they sometimes have substance that we recommend the triple check 
of consultation between the governor and Indians, action by the State legislature, 
and a final evaluation by the Secretary of the Interior 

6. The exercise of State jurisdiction will help to speed the process of fitting the 
Indians into the life of the surrounding community.—T his goal will never be realized 
as long as the Indians are a group set apart, subject to a separate legal system, or 
to no system at all if they so wish. 

7. The consent principle is inappropriate in the field of law enforcement.—The 
field of law and order is peculiarly one in which consent to abide by the general 
system is inappropriate. No group of citizens should be in a position to avoid an 
obligation to abide by the general Federal-State law enforcement system merely 
because of their own personal preferences or prejudices. 

8. The consent requirement would be impractical to apply.—The following ques- 
tions will illustrate: 

(a) If the requirement is made to apply to all Indian country, how will eligi- 
bility to vote be determined in a checkerboarded area scattered throughout the 
State? There is no feasible way to prepare a roll of such Indians. 

(b) If the requirement is made to apply only to an Indian reservation, does that 
term include a small community? A rancheria? A colony? 

(c) Should Indians who live outside but near the reservation be eligible to vote? 
In many instances Indians living on trust land adjacent to a reservation have 
mos the same interests in this subject that Indians on the reservation 

ave. 

(d) If there is no membership roll for a reservation must one be prepared before 
a referendum can be called? The preparation of a roll is a costly and arduous job. 
It involves a resolution of disputes regarding membership rights, and if a tribe has 
substantial assets the conflicting interests become difficult to resolve. 

(e) If the consent of the enrolled members of a reservation is required, should 
the enrolled members who have left the reservation be entitled to vote? In 
many instances these absentee members constitute a majority of the group, and 
they have a direct interest in the issue because the maintenance of law and order 
has an immediate bearing on the value of reservation properties which they own. 

(f) Must a minimum percentage of the eligible voters cast a vote? If only 10 
percent vote, should a majority of the votes cast bind the remaining 90 percent? 
A vote by only a small percentage of the voters would not show in any real sense 
either consent or disapproval. 

(g) When the Indian practice is to show disapproval by remaining away from 
the polls, how should that fact be taken into account? In a number of tribes the 
members who are opposed to a proposal refuse to vote on it. If this factor is not 
recognized the results of a vote may have little bearing on actual attitudes. In 
some tribes the older members will not vote on any issue, regardless of whether 
they favor or oppose it. In still other tribes any referendum issue is easily dis- 
torted and confused with an irrational fear that a vote will cause the Indians to 
lose their land. A referendum under such circumstances will not show either 
consent or lack of consent. 

(h) Where factional disputes exist in a tribe, how can a fair vote be obtained? 
It occasionally happens that factional disputes are so bitter that the “ins” will 
not allow the “outs” to express themselves. 

9. A requirement that law and order can be enforced among Indians only with 
their consent might set an undesirable precedent.—Indians occupy a special relation- 
ship to the United States primarily Боот they have not been able in the past 
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to handle their affairs without special assistance from the Federal Government. 
As long as the Federal Government retains the functions of a trustee or guardian 
it must exercise its own best judgment with respect to the best interests of the 
Indian wards. If the judgment of the ward is to prevail over the judgment of 
the trustee-guardian, then the special relationship should be terminated. More- 
over, if the consent principle is recognized as valid in the field of law enforcement 
there will be a strong tendency to extend the principle to daily administrative 
decisions, such as the selection of reservation superintendents and personnel, the 
location of schools, hospitals, and agency buildings, and the determination of 
rules for relief. If that were done, it would be impossible to administer the Fed- 
eral program effectively. The employment and assignment of civil service per- 
sonnel would become subject to the whim of tribal officials and a football of tribal 
volitics. The Secretary would remain responsible for the administration of a 

ederal program, but he would lack the authority that is necessary to carry out 
that responsibility. 

For the foregoing reasons we recommend the enactment of legislation in the 
form presented to the Congress by this Department on January 13, 1955, rather 
than in the form of the bills mentioned above. The Bureau of the Budget has 
advised us that the enactment of legislation in such form would be in accord with 
the program of the President. 

Your attention is directed to the fact that some States with large areas of tax- 
exempt Indian land are reluctant to assume criminal jurisdiction over Indian 
country unless the Federal Government contributes to the cost. At a recent 
hearing before a Senate Subcommittee on Juvenile Delinquency this Department 
was asked to suggest statutory language for that purpose. Inasmuch as the cost 
of law enforcement in such areas is now borne by the United States and the 
Indian tribes, we believe that some provision might appropriately be made for a 
Federal contribution to the cost of the State program after the State assumes 
jurisdiction, when the tax exempt status of Indian land imposes an unreasonable 
financial burden on the State agencies concerned. The problem could be met by 
adding to any bill reported by the committee to amend Public Law 280 a separate 
section along the following lines: 

“Sec. —. The Secretary of the Interior is authorized, in his discretion, to enter 
into a contract with any State or political subdivision thereof for the payment of a 
share of the cost of enforcing the criminal laws of the State within Indian country 
in the State when the presence of tax exempt Indian land imposes an unreasonable 
burden on the law enforcement agencies of the State, and to expend under such 
contract moneys appropriated by Congress for the maintenance of law and order 
among Indians, notwithstanding any absence of concurrent Federal jurisdiction 
over the area.” 

The Bureau of the Budget has advised us that it believes that action on the 
amendment quoted above be deferred until the Commission on Intergovernmental 
Relations has completed its study of “payments in lieu of taxes.” A copy of the 
Budget Bureau's letter dated April 20, 1955, is enclosed for your consideration. 

Sincerely yours, 
Frep G. AANDABL, 
Assistant Secretary of the Interior. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., April 20, 1955. 
The honorable the SECRETARY OF THE INTERIOR. 

Мү Dear MR. Secrerary: This will refer to Assistant Secretary Lewis’ letter 
of April 15, 1955, transmitting copies of the Department’s proposed report on 
H. R. 2624, H. R. 2654, and H. R. 4219, bills which would amend Public Law 
280, 83d Congress, to require the consent of the Indians who are affected before 
a State may assume civil or criminal jurisdiction over an Indian reservation. 

It is noted that the proposed report discusses at some length the relative merits 
of obtaining consent of the Indians and of full consultation with the Indians. The 
report is adverse to the enactment of the three bills mentioned, but recommends 
the enactment of the draft measure submitted to the Congress by your De- 
partment on January 13, 1955. This Bureau is in full accord with that 
recommendation. 

It is noted that the report suggests an amendment which would authorize the 
execution of contracts with States or political subdivisions thereof for paying a 
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share of the cost of enforcing the criminel laws of the State when the presence of 
tax-exempt Indian land imposes an unreasonable burden on the law enforcement 
agencies of the State. This is an open-ended authorization which could result in 
substantial commitment for the expenditure of Federal funds in excess of those 
now being expended. It could be reasonably assumed that once contract nego- 
tiations were established there would be an annual recurring demand for renewal 
with the Federal Government bearing the costs each year rather than to have 
these costs assumed by the States or their political subdivisions. It is realized 
of course, that if and when Federal supervision is withdrawn from an Indian 
group and the present nontaxable land goes on the local tax rolls, Federal 
contributions would be adjusted downward accordingly. 

There is another element to be considered. The Commission on Intergovern- 
mental Relations has been engaged for some time in studying the question of 
‘in lieu payments.” Pending the completion of that study and recommendations 
based thereon, it is believed that action on legislation such as is proposed in 
your report should be deferred. 

In these circumstances, while this Bureau is in agreement with the general 
contents of your proposed report, we are not able to give our endorsement at this 
time to the amendment carried in the proposed report. 

It is requested that a copy of this letter be forwarded to the Committee with the 
report for its consideration. 

Sincerely yours, 
DoNALD 及 .BELCHER， 
Assistant Director. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill (S. 51), 
as reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets; new matter is printed in italics; existing 
law in which no change is proposed is shown in roman). 


Acr or Aucusr 15, 1953 (67 Srar. 588) 
* > * * * t 4 

Sec. 6. Notwithstanding the provisions of any Enabling Act for the admission 
of a State, the consent of the United States is hereby given to the people of any 
State to amend, where necessary, their State constitution or existing statutes, as 
the case may be, to remove any legal impediment to the assumption of civil and 
criminal jurisdiction in accordance with the provisions of this Act: Provided, 
That the provisions of this Act shall not become effective with respect to such 
assumption of jurisdiction by any such State until the people thereof have appro- 
priately amended their State constitution or statutes as the case may be. 

Sec. 7. The consent of the United States is hereby given to any other State 
not having jurisdiction with respect to criminal offenses or civil causes of action, 
or with respect to both, as provided for in this Act, to assume jurisdiction at such 
time and in such manner as the people of the State shall, by affirmative legislative 
action, obligate and bind the State to assumption thereof. 

Sec. 8. Notwithstanding the provisions of sections 6 and 7 of this Act, State 
jurisdiction with respect to criminal offenses or civil causes of action, or with respect 
to both, shall be applicable on Indian reservations only where the enrolled Indians of 
the reservation accept such jurisdiction by a majority vote of the adult Indians voting 
at a special election held for that purpose. The Secretary of the Interior shall call 
such special election under rules and regulations as he may prescribe, when requested 
to do so by the tribal council or other governing body or by 20 per centum of the enrolled 
adults of the reservation. 


O 


